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HOW ABOUT A FIRM WHERE PEOPLE
ACTUALLY WANT TO WORK?:
A “PROFESSIONAL” LAW FIRM FOR
THE TWENTY-FIRST CENTURY

James Reganf]

Idon’t like work—no man does—but I like what is in work—the
chance to find yourself. Your own reality— for yourself, not for
others—what no other man can ever know.
—Joseph Conrad

INTRODUCTION

I came to law school interested in pursuing a career in public
interest law—helping the poor, championing the causes of the
voiceless and leveling the playing field., For me, like many students,
law school has put this goal in doubt.X The reasons articulated by
most law students are money and ﬂebt—they need a good amount of
the former to cope with the latter." In some circumstances, however,
this may just be a rationalization.® For manyj, it is the enculturation of

* I would like to give special thanks and praise to Margaret Regan, for her advice and
guidance as Global Practice Leader for Human Capital Management at Towers
Perrin, as well as for her support and encouragement as a mom. I also want to
acknowledge my father and best friend, Bill Prensky, for getting me through life; Prof.
Russ Pearce, whose class inspired this note; and Tamara Ling, just because.

** Joseph Conrad, Heart of Darkness 29 (Robert Kimbrough ed., W.W. Norton &
Co. 1971) (1902).

1. Marc Galanter, “Old and in the Way”: The Coming Demographic
Transformation of the Legal Profession and its Implications for the Provision of Legal
Services, 1999 Wis. L. Rev. 1081, 1104-05 (“Several studies describe the decline of
student commitment to this kind of legal career over the course of law school.”);
Patrick J. Schiltz, On Being a Happy, Healthy, and Ethical Member of an Unhappy,
Unhealthy, and Unethical Profession, 52 Vand. L. Rev. 871, 925 (1999)
(“Conventional wisdom at the best law schools is that everyone comes in saying
they’re interested in public interest and everyone leaves doing large firm corporate
work.” (quotations omitted)).

2. See S. Elizabeth Wilborn & Ronald J. Krotoszynski, Jr., Views from the Front:
A Dialog About the Corporate Law Firm, 1996 Utah L. Rev. 1293, 1303 (noting that
college and law school debt can total $100,000 and a large salary is necessary “just to
service this debt”); Bruce Balestier, Public Lawyers Feel Salary Strain: Retaining Mid-
Level Attorneys Gets Harder, N.Y. L.J., Apr. 21, 2000, at 24 (citing a survey of
assistant district attorneys in Manhattan which “showed that the median indebtedness
of first year attorneys . . . was $80,000”).

3. Schiltz, supra note 1, at 935-36 (“[T]he number of students whose economic
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law school that sways them toward a corporate law job.E| This shift
occurs despite the fact that law school arguably increases one’s
awareness of, and sympathy for, social issues.t! Even for those who
remain un-phased by the six-digit bills from Sallie Mae and the
cynicism of their classmates, public interest jobs are few and far
between Whatever an individual’s reasons, many students who
entered law school interested in doing socially beneficial work find
themselves in big C%rporate law firms after graduation without really
wanting to be there.

In law school, students are introduced to the idea of the law as a
“profession,” one in which the lawyer’s “duties extend bﬁyond his or
her client to the justice system and the public interest.”™ Much ha
been written recently about Eie endangered state of this profession,
especially in large law firms™® In short, the critics have decried the
transformation of the law into a business™ where profit is the only

circumstances compel them to take big firm jobs is still substantially smaller than the
number of students who claim that their economic circumstances compel them to take
big firm jobs.”).

4. See Ralph Nader & Wesley J. Smith, No Contest: Corporate Lawyers and the
Perversion of Justice in America 334 (1996).

A lot of people who go into law school have a strong sense of right and

wrong and a belief in moral truths. Those values are destroyed in law

school, where students are taught that there is no right and no wrong and
where such idealistic, big-picture concepts get usurped. The way the
majority of students deal with this is to become cynical.
Id. (citations omitted); see also Robert Granfield, Making Elite Lawyers 7 (1992) (“It
has been fairly well established that law students are channeled away from public
interest careers [and] . . . legal education produces a ‘mythology’ of legal practice that
favors commercial forms of practice over public ones.”).

5. See Granfield, supra note 4, at 44 (noting that 51% of Harvard students
sampled became more interested in restructuring society while in law school and 49%
became more interested in resolving social problems).

6. Galanter, supra note 1, at 1105 (“Although law school tends to reduce the
commitment to [public interest careers], at the end of law school there are still far
more students inclined to do such work than the job market can absorb.”); Rachel
Chazin, Let’s Keep Pay Raises in Perspective, N.Y. L.J., Mar. 8, 2000, at 2 (“In short, a
law student who wants to help the homeless or defend indigents generally faces a
much tougher job search than one who wants to work at a firm in New York City.”).

7. See Granfield, supra note 4, at 164 (quoting a third year student at Harvard
Law who laments “[m]ost people have doubts about what they are doing. I'm not
really happy about going to a firm. I make a lot of apologies to other students . . . .
[I]t’s not clear as to what the social utility of what I will be doing will be.”).

8. Nader & Smith, supra note 4, at xvi.

9. See Deborah L. Rhode, The Professionalism Problem, 39 Wm. & Mary L.
Rev. 283, 284 (1998) (“Recent commentary consistently presents the profession as
‘lost,” ‘betrayed,” in ‘crisis,” and in ‘decline.””).

10. See Nader & Smith, supra note 4, at 329 (quoting a corporate lawyer who
laments “[w]hatever happened to the belief that being a lawyer was a public service?
On some days, I wonder why I went to law school. Many of us who have gone
through the big firm experience are sick of the hypocrisy, the overbilling, and the
ethical violations.”).

11. See Russell G. Pearce, The Professionalism Paradigm Shift: Why Discarding
Professional ldeology Will Improve the Conduct and Reputation of the Bar, 70 N.Y.U.
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bottom line A young lawyer committed to the duties of the
profession is not likely to find satisfying work in such a profit-
maximizing atmosphere. A 1995 American Bar Association (“ABA”)
study of career satisfaction found that less than one-fifth of the
attorneys surveyed felt the legal profession had “iery well” met their
expectations in contributing to the social welfare 1 It is not surprising
that Anthony Kronman, dean of Yale Law School, “counsels idealistic
young lawyers to stay clear of large firms, whose ‘harshly economizing
spirit’ and ‘increasingly commercial culture’ is inimical to the
commitmﬁt to public service that is the hallmark of professional
identity.”

Traditionally, pro bono work has been the means by which lawyers
in the private bar fulfill their commitment to the justice system and
the public interest. Currently, however, pro bono efforts Iﬁy all the
large firms “represent the ripples of a drop in the bucket.”™ In fact,
most of the country’s largest and most profitable firms have drastically
cut back on pro bono Vﬁ]rk’ failing to meet the minimum standards of
professional guidelines.

Currently, ap}ﬁoximately eighty percent of the civil needs of the
poor are unmet."~ As Associate Supreme Court Justice Sandra Day
O’Connor stated, “there has probably never been a wider gulf
between Iﬂle need for legal services and the availability of legal
services.” The combined efforts of full-time legal aid, legal services,
public interest organizations, and sma]l private sector public interest
firms cannot begin to meet this need.” The profession needs a means
of allowing those private practitioners inclined to do public service
work the opportunity to do substantial and meaningful amounts of
such work.

L. Rev. 1229, 1230-32 (1995).

12. See Lisa G. Lerman, Blue-Chip Bilking: Regulation of Billing and Expense
Fraud by Lawyers, 12 Geo. J. Legal Ethics 205, 219 (1999) (discussing the profession’s
“[p]reoccupation with profit” and the “rising dominance of income generation”).

13. Rhode, supra note 9, at 302.

14. Marc Galanter & Thomas Palay, Public Service Implications of Evolving Law
Firm Size and Structure, in The Law Firm and The Public Good 19, 40 (Robert A.
Katzman ed., 1995).

15. Nader & Smith, supra note 4, at 342.

16. Greg Winter, Legal Firms Cutting Back on Free Services for the Poor, N.Y.
Times, Aug. 17, 2000, at A1. The ABA suggests lawyers do a minimum of fifty hours
of pro bono per year. See infra note 145 and accompanying text.

17. Robert A. Katzmann, Themes in Context, in The Law Firm and The Public
Good, supra note 14, at 1, 2.

18. Id.

19. See Galanter, supra note 1, at 1103 (“[T]he entire legal services for the
poor/public interest law sector is vanishingly small. It is estimated to comprise about
6,000 full-time equivalent lawyers—about seven-tenths of 1% of the whole body of
American lawyers.”); see also Nader & Smith, supra note 4, at 369 (“One large private
law firm employs more lawyers than all of the full-time private sector public interest
law firms in the country put together.”).
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This Note argues that instead of condemning the increasingly
business-like nature of law practicem lawyers should look to the
business world for creative solutions.*Y As one commentator writes,
“[o]nce one escapes from the clutches of thinking of ‘profession’ and
‘business’ as dichotomies, and comes to terms with the fact that,
whether we like it or not, they are joined at the hip jn private practice,
a refreshing set of possibilities reveals itself.” Trend-setting
companies in corporate America have recognized that financial
success is strongly related to employee fulfillment.** Studies show that
more successful companies “build g4 core mission and ideology that
transcends financial performance.” Robert Haas, the CEO of Levi
Strauss, has statedthat “[i]n the next century, a company will stand or
fall on its values.”

By elaborating on a value-driven model of business, this Note
articulates the possibility and feasibility of a law firm driven by the
core values of professionalism. While there are certainly, numerous
ways of addressing the problems facing the profession, this Note
focuses on creating a viable option for lawyers particularly committed
to serving the public interest while remaining in private practice. The
model proposed is based on a simple premise —creating a private firm
that commits fifty percent of its time to pro bono work.

A “50/50” firm will certainly nof have the first year associate
salaries of a Sullivan & Cromwell™ or the partner profits of a
Wachtell, Lipton,“'but it would be able to provide its lawyers with a
salary that would permit a comfortable living, and bridge the

20. See Phyllis Weiss Haserot, Rules for a New Economy in the Millennium, N.Y.
L.J. June 22, 1999, at 5 (“Law firms planning to thrive in the new millennium need to
look outside the borders of their profession for ideas and operating models.”).

21. Michael J. Kelly, Thinking About the Business of Practicing Law, 52 Vand. L.
Rev. 985, 993 (1999).

22. See Richard Barrett, Liberating the Corporate Soul: Building a Visionary
Organization 43 (1998) (citing study involving fourteen organizations and 25,000
employees which found that “39 percent of variability in corporate performance was
attributed to the personal satisfaction of the employees based on a range of indicators
that were a proxy for personal fulfillment”).

23. Kelly, supra note 21, at 993.

24. Barret, supra note 22, at 2.

25. Susan Daicoff, Asking Leopards to Change Their Spots: Should Lawyers
Change? A Critique of Solutions to Problems with Professionalism by Reference to
Empirically-Derived Attorney Personality Attributes, 11 Geo. J. Legal Ethics 547, 566
(1998) (“So many commentators have suggested solutions to the problems facing the
legal profession that one author states ‘everyone is looking for a solution . . . including
lawyers, professors, sociologists, and students.””).

26. See Bruce Balestier, Sullivan & Cromwell Leads the Bonus Parade, N.Y. L.J.,
Oct. 27, 2000, at 1 (“On top of Sullivan’s first-year annual salary of $125,000, the
bonus, which is not tied to any specific billable hour requirement, will boost the
guaranteed compensation for first-year lawyers at the firm to $160,000.”).

27. See The AmLaw 100: Joining the Million Dollar Club, Am. Law., July 2000, at
137 (citing profits per partner at Wachtell, Lipton, Rosen & Katz, the highest among
the AmLaw 100, at $3,385,000).
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compensa@'on gap between today’s large firms and public interest
positions.2 This Note argues that such a firm could attract both the
best and brightest lawyers and top-notch corporate clients, a
combination that would ensure its economic viability.

Part I discusses the core values of professionalism that should guide
this new firm model. It examines the current culture of large law
firms and highlights the tension between this culture and
professionalism values. Finally, it considers the importance of pro
bono work—as an obligation of lawyers committed to the values of
professionalism, as a means of infusing the practice of law with
meaning and satisfaction, and as a prerequisite to becoming a great
lawyer.

Part II illustrates how many of the problems corporate law firms
face are the same problems the corporate workplace faces. This part
will consider how changing generational and demographic patterns
are forcing companies to reevaluate how they operate. It will then
focus on forward-looking companies that have recognized the
necessity of responding to the needs of this changing workforce, and
have recognized that the key to success is aligning the company’s goals
and values with those of its employees.

Part IIT proposes a model law firm driven by the core values of
professionalism, with the purpose of serving the corporate and public
interests equally. It will sketch the structure and policies of this
proposed 50/50 firm. It advances why this firm will attract both good
lawyers and good clients, and how this in turn will ensure its economic
viability.

This Note concludes by emphasizing that lawyers must “seize the
day” if they want a profession that lets them be happy in their work.
The state of the profession, the state of the workplace and the state of
the economy all indicate that today represents an extraordinary
opportunity to transform the world of the private practitioner.

1. PROFESSIONALISM, BIG FIRMS, AND PRO BONO

Creating a firm grounded in professional values requires a clear
understanding of those values. Suggesting treatments for the current
malaise in big firms requires an accurate diﬁnosis of the symptoms
and an understanding of tﬁe proposed cure.”' This part outlines the
values of professionalism,™ diagnoses the current state of affairs in

28. See Chazin, supra note 6, at 2 (reporting that first year attorneys at the Legal
Aid Society in New York, after a $500 raise, will make $33,500 and after ten years the
salary reaches $51,500).

29. See Daicoff, supra note 25, at 566 (framing the issues in medical terminology).

30. Seeinfra Part L. A.
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large firms, and concludes by considering the merits of increed pro
bono as one possible cure for the dissatisfied private attorney.

A. Professionalism and the Lawyer’s Role

Traditionally, being a lawyer was not viewed as a job but as a
profession. Admission to the lﬁr was a privilege that carried with it
certain obligations to society. ﬁccordingly, making money was
subordinate to helping others. The ABA Professionalism
Committee has put forth Dean Roscoe Pound’s interpretation as best
capturing the essence of what professionalism means: “pursuing a
learned art as a common calling in the spirit of public service.”™ The
ABA Report goes on to assert that “justice and the public good” is
“both the object of that publi(‘ﬁervice and the ideal to which lawyers
ought therefore be dedicated.”

There appears to be consensus on the ideals to which the
“profession” should be dedicated. At the ABA conference on
Teaching and Learning Professionalism, all present “wanted to
encourﬁe ‘ethical conduct’ and ‘dedication to justice and the public
good.””™ Views abourﬂ, however, on the correct role of the lawyer in
pursuing these ends. For example, Dean Anthony Kronman
advocates a returnmto the early nineteenth century ideal of the
“lawyer-statesman.” This conception of the lawyer’s role
emphasizes the importance of “prudence or practicaﬁvisdom,” which
enables the lawyer to best advise his or her clients* and effectively
serve the public interest*! This practical wisdom, described as a

31. See infra Part 1.B.

32. See infra Part I.C.

33. Pearce, supra note 11, at 1231 (“[T]he Professionalism Paradigm rests on a
purported bargain between the profession and society in which the profession agreed
to act for the good of clients and society in exchange for autonomy.”).

34. Id. (“[I]n contrast to businesspersons, who maximize financial self-interest,
lawyers altruistically place the good of their clients and the good of society above
their own self-interest.”).

35. ABA (Section of Legal Education and Admissions to the Bar), Report of the
Professionalism Committee, Teaching and Learning Professionalism 5 (1996)
[hereinafter “ABA Report”].

36. Id. at6.

37. Rhode, supra note 9, at 315.

38. See id. (noting that the conference participants “shared no view about what
that would involve in circumstances of any moral complexity”).

39. See generally Anthony T. Kronman, The Lost Lawyer (1993).

40. Id. at 2 (“[E]arlier generations of American lawyers conceived their highest
goal to be the attainment of a wisdom that lies beyond technique —a wisdom about
human beings and their tangled affairs that anyone who wishes to provide real
deliberative counsel must possess.”).

41. Id. at 14 (arguing that the cultivation of practical wisdom helps develop a
“special talent for discovering where the public good lies and for fashioning those
arrangements needed to secure it”).
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balance of “sympathy and detachment,” makes the lawyer uniquely
qualified to determine what is in the best interest of his or her clients,
wher they like it or not. As another chronicler of this nostalgic
idealt described it, part of the lawyer’s role should be to “tell clients
(espelly new clients) that they are damned fools and they should
stop.” Equally impont, the statesman understands what is in the
best interest of society.

Modern conceptions of the lawyer’s role as a professional reject
mucl:mhat is central to Kronman’s portrait, which can be seen as both
elitist® and overly paternalistic*” In response to the valid concern
that lawyers often do not know what is in the best interests of their
clients, many in the legal ethics community argue that the lawyer’s
role should be_more what Deborah Rhode has described as “neutral
partisanship.”™ In everydﬁj/ parlance, this approach is thought of
simply as zealous advocacy.* But just as the “lawyer-statesman” ideal
can easily devolve into paternalism, critics have, warned that zealous
advocacy can lead to a hired gun mentality®" where the lawyer’s
devotion to clients ignores their duties to society. As Louis Brandeis
warned in 1905,

[i]nstead of holding a position of independence, between the wealth
and the people, prepared to curb the excesses of either, able lawyers
have, to a great extent, allowed themselves to become adjuncts to

42. Id. at 66-74.

43. See Marc Galanter, Lawyers in the Mist: The Golden Age of Legal Nostalgia,
100 Dick. L. Rev. 549 (1996) (describing how the past functions as a mythical ideal in
lawyer-statesman type conceptions of the professional role).

44. Sol M. Linowitz with Martin Mayer, The Betrayed Profession 4 (1994).

45. See Kronman, supra note 39, at 54 (“[A] statesman aims at the good of the
community to which he or she belongs and . . . the statesman’s special virtue consists
in an extraordinary devotion to this good and a superior capacity for discerning where
it lies.”).

46. See David B. Wilkins, Practical Wisdom for Practicing Lawyers: Separating
Ideals from Ideology in Legal Ethics, 108 Harv. L. Rev. 458, 464 (1994) (book review)
(noting that many commentators have documented how so-called lawyer-statesmen
“routinely deployed arguments about the importance of maintaining professional
ideals as a means of excluding women and minorities, erecting protectionist barriers
to competition from laymen, and shielding incompetent colleagues from public
sanction”).

47. Id. at 465 (noting the “profession’s well-documented tendency to act
paternalistically toward clients”).

48. Id. at 470 (“Like other self-interested actors, lawyers frequently overestimate
their own abilities and privilege their own interests.”).

49. Deborah L. Rhode, Institutionalizing Ethics, 44 Case W. Res. L. Rev. 665, 667-
73 (1994).

50. See Nader & Smith, supra note 4, at xviii (“This is taken to mean that for the
system to work according to its ideals, attorneys for each side of a controversy or legal
transaction should unhesitatingly advocate their client’s position with competence,
integrity, and unflagging zeal.”).

51. See Rob Atkinson, A Dissenter’s Commentary on the Professionalism Crusade,
74 Tex. L. Rev. 259, 304 (1995) (noting that the neutral partisan type lawyer is “also
known, with more partisanship than neutrality, as the hired gun or ‘Rambo’”).
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great corporations and have neglected their obligation to use their
powers for the protection of the people

Whether a lawyer tends toward a more paternalistic approach or a
neutral advocate approach, the central question is always how to be%
balance the often conflicting duties to one’s client and to society.
Any discussion of the correct role of the lawyer is ultimately about
how to best deal with this tension. Of course, no one mode of
lawyering is the right way for everyb(ﬁy to meet the ends of serving
the justice system and the public good.

B. Life in the Big Firms

Many authorities in the legal field have lamented the decline of
professionalism, particularly in large law firms.™> Other scholars an
practitioners have refused to “wav|[e] the Atticus Finch flag,”
acknowledging that “[a] significant gap has always existed between
professional ideals and professional practice, and in y respects,
the present is not demonstrably worse than the past.”™ Whatever
one’s position on the extent of the crisis compared to times past, there
is a growing consensus that the business of law in large firms is in real
tension with the calling of law as a profession devoted to the justice
system and the public good.** Judge Harry T. Edwards of the U.S.
Court of Appeals for the D.C. Circuit stated that the “structure of the
work in large law firms places large firms on an institutional collision

52. Louis D. Brandeis, The Opportunity in the Law, in Business—A Profession
313, 321 (1914).

53. See Rhode, supra note 9, at 311 (noting that “[p]rofessionalism rhetoric tends
to paper over” the conflict between moral independence and client fidelity); Wilkins,
supra note 46, at 475 (acknowledging what “has always been the central, if
submerged, question of professional morality: how to balance the demands of
advocacy with a system that is committed to just outcomes”).

54. See Atkinson, supra note 51, at 303 (“The major problem with the
[professionalism] crusade’s new approach is what I call the fallacy of the one true way,
the implicit—and demonstrably erroneous— premise that conscientious lawyers agree
on the way to be a good person and a good lawyer, or that a single kind of lawyering
is right.”).

55. See, e.g., Mary Ann Glendon, A Nation Under Lawyers: How the Crisis in the
Legal Profession is Transforming American Society (1994); Kronman, supra note 39;
Linowitz, supra note 44; Warren E. Burger, The Decline of Professionalism, 61 Tenn.
L. Rev. 1 (1993); Edward D. Re, The Causes of Popular Dissatisfaction with the Legal
Profession, 68 St. John’s L. Rev. 85 (1994).

56. Jeffrey W. Stempel, Embracing Descent: The Bankruptcy of a Business
Paradigm for Conceptualizing and Regulating the Legal Profession, 27 Fla. St. U. L.
Rev. 25,118 (1999).

57. Rhode, supra note 9, at 307.

58. See Nader & Smith, supra note 4, at xxi (quoting the former head of litigation
at Cadwalader, Wickersham & Taft as stating that “[i]t is not the salient purpose of
the law profession to focus so specially, so exclusively on profits and on efficiency . . .
to do so is directly counter to the essence of what the profession is about”).
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course ngh many humanistic values, such as truthfulness and
altruism.”

Whether or not lawyers are themselves less “professional” than
they used to beEJt]he practice of law has certainly changed a great deal
in recentyears.”! The culture in mostdirms is that of a commercial
busingss,*” concerned only with profits.”2 This is especially so in large
firms.®2 The focus on profits has had a number of effects on the nature
of law practice in large firms.

Today, corporate lawyers under tremendous pressure to bill a
stupendous number of hours.* Every year it seems more is required.
As one commentator, tongue-in-cheek, put it, “[a]s late as the mid-
1980s, even associates in large New York firms were often not
expected to bill more that[sic] 1800 hours annually. Today, many
firms would consider these ranges acceptable OI’Q’ for partners or
associates who had died midway through the year.”

What is fueling E.Hese increasing demands? Some critics argue it is
just simple greed.®™ But who is guilty of greed depends on one’s
perspective.2 The underlying problem, as Deborah Rhode frames it,
is a system that does not make sense:

The irrationality of current compensation structures began,
rationally enough, when competition for the ablest new associates
pushed starting salaries well above what hourly billing rates justified.
Because firms have been under other competitive pressures not to
raise those rates, the choice has been either to decrease partner
profits or to raise associates’ work load. Predictably, most partners
have opted for the latter choice. But they have blamed the resulting
Dickensonian schedules on associates who seem to prefer high

59. Katzman, supra note 17, at 4.

60. Wilkins, supra note 46, at 472.

61. See Stempel, supra note 56, at 31-32.

62. See id. at 31 (commenting on the legal press’ promotion of “the lionization of
profitability”).

63. See Lerman, supra note 12, at 219 (“Preoccupation with profit is most intense
in some of the most respected law firms in the United States.”).

64. See Esther F. Lardent, Structuring Law Firm Pro Bono Programs: A
Community Service Typology, in The Law Firm and the Public Good, supra note 14,
at 59, 72 (“Regional and interfirm differences notwithstanding, most firms have
substantially increased their billable hour targets or expectations during the past
decade.”); Lerman, supra note 12, at 220-21 (“Twenty years ago most firms expected
lawyers to bill 1300 to 1500 hours per year. By 1990 many firms had increased the
annual target for both associates and partners to 2,000 hours per year, and the most
demanding firms expected 2,500.”).

65. Schiltz, supra note 1, at 891.

66. See Lerman, supra note 12, at 225 (discussing the culture of greed); Rhode,
supra note 9, at 308 (noting that money is at the root of the problems of the
profession and that “[a]lthough lawyers often acknowledge that greed is part of the
problem, they generally manage to place responsibility anywhere and everywhere
else”).

67. See Rhode, supra note 9, at 308 (“Partners blame mercenary and unrealistic
associates, while associates blame mercenary and unfeeling partners.”).
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salaries to a decent quality of life. ... [w]hen [a] firm attempted to
freeze both hours and starting salaries, applicants flocked to other
firms. . . . From the associates’ perspective . . . the way for employers
to avoid unmanageable workloads is to reduce income at the top. . . .
The difficulty, of course, is that firms that allow incomes to fall
below market rates run the same risks of defection at the upper
levels that they do at the entry levels.[f]

In order to be marketjble to desirable associates, firms cannot opt
out of the sEa]Iary wars.? To keep clients, firms cannot raise their
hourly rates.™ To retaﬁ partners, firms must keep profits high by
“leveraging” associates,”- a practice by which partners charge clients
more for associates’ work than they pay the associate, and then pocket
the surplus. The result is that “[e]veryone has to work harder to pay
for the higher salarieéI And when salaries go up again, everyone has
to work still harder.”

One particularly “unprofessional” consequence of increased billing
pressure isgverbilling,” a phenomenon many have called the “silent
epidemic.”™ Opverbilling or billing fraud includes everything from
sloppiness to systematically padding to creating entirely fictitious time
sheets, as well as billing attorney rates for work done by support
staff’”® There is also expense fraud, which involves representing
personal expenses as business expenses or doctoring legitimate

68. Id. at 308-09.

69. See Schiltz, supra note 1, at 898, commenting on the pressures to keep salaries
competitive:

The hiring partner of any major firm will tell you that if his firm offers first
year associates a salary of $69,000, and a competitor down the street offers
them $72,000, those who have the choice will flock to the competitor—even
if the competitor will require them to bill 200 hours more each year.

70. See Galanter, supra note 1, at 1100 (“In an increasingly competitive market, an
increase in billing rates is difficult to achieve.”).

71. See Linowitz, supra note 44, at 106 (explaining the concept of leveraging in
Marxist terms, where the “‘surplus value’ generated by the workers over and above
what they were paid... allowed the capitalists to live atop the hill while their
employees were down in the mud”); Schiltz, supra note 1, at 901 (“So how can big
firm partners take home double or triple or quadruple the revenue they generate?
They can do so because partner compensation reflects not only the revenue that
partners themselves generate, but also ‘the surplus value law firms extract from
associates.””). But cf. Kelly, supra note 21, at 989 (noting that criticism of “leveraging”
ignores “the responsible arguments that can be made for such a system in terms of the
historic contribution of the senior people to the reputation, the client base, and the
structure of human capital of the practice”).

72. Schiltz, supra note 1, at 900.

73. See Lerman, supra note 12, at 225 (describing billing and expense fraud as a
“product of the billing mania that has taken over the culture in so many large firms”);
Re, supra note 55, at 97 (arguing “[i]t can hardly be disputed” that a billing
requirement of 2000 hours “serves as a temptation for associates to exaggerate the
number of billable hours ethically and honestly chargeable to clients”).

74. Schiltz, supra note 1, at 918; see also Lerman, supra note 12, at 228.

75. See Lerman, supra note 12, at 208.
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expenses.EI Interestingly, Lisa Lerman, who did a study in 1999 of
reported cases of “billing or expense fraud involving prominent
lawyers and large amounts of money,” found virtually no such cases
before 1989 and thirty-six since then.Z Of those, she studied sixteen in
depth, wse “collective total proven or admitted theft is about $16
million.”® These publicized cases only represent those attorneys who
went too far. The majority of overbilling, like the devil, is in the
details. One lawyer commented that many of his colleagues “decide
ahead of time how much ty want to bill and they fill in the time
sheets to get to that spot.” Another reported, “[w]e charged for
everythi If we offered a client a doughnut, we would charge it to
the bi]i” This phengmenon has not gone unnoticed by corporate
clientstflor the courts! st significantly, it has spawned a “cottage
industry of legal auditors.”&

Another consequence of the increased pressure of big firm practice
is that the once collegial environment within firms is now frighteningléi|
competitive. Traditionally, making partner in a firm implied tenure.
Partners would gradually reduce their billable hours and could
“expect to stay on gt.the same firm until a dignified, often gradual and
partial retirement.”™ Today, “[p]artners are under mounting pressure
to maintain a high level of performance.” More and more,

76. Id.

77. Id. at 209-10.

78. Id. at210. All of these cases involved well-educated and successful lawyers “at
the pinnacle of the profession.” Id. And in many of the cases, it was “clear that their
partners knew about and/or participated in the billing fraud.” Id. at 211. One
particularly egregious case involved Edward S. Digges, Jr., who billed 5800 hours in
one year (you do the math!), and once spent a weekend with his partners and their
wives “fabricating time sheets to put to rest a client’s suspicions of billing fraud.” Id.
at 238, 245-46, 314. Another egregious violator, Stanford Hess, “directed that a
computer program be set up to inflate fees systematically.” Id. at 246.

79. Nader & Smith, supra note 4, at 234 (quoting an anonymous “disgruntled
power lawyer”).

81. See Margaret A. Jacobs, Problem of Overbilling by Many Large Firms is
Confirmed in Surveys, Wall St. J., Sept. 18, 1995, at B8 (citing surveys which found
that 75% of in-house counsels know of “less-than-scrupulous time-keeping by law
firms” and “61% of corporate clients said they renegotiate their legal bills at least
some of the time”); Roger Parloff, Overbilled by $57 Million?!, Am. Law., May 1994,
at 65 (discussing a memo from Citicorp to its outside counsel, Shearman & Sterling,
which suggested that the firm “had ‘overbilled’ the bank by $57 million from 1989 to
19917).

82. See Everybody’s Doing It, Am. Law., Sept. 1991, at 94 (discussing a
bankruptcy case where the judge slashed the fee requests of Cravath, Swaine &
Moore to 12% of what was originally requested, stating that many of the cost items
were “neither proper nor allowable”).

83. Lerman, supra note 12, at 222.

84. See Galanter, supra note 1, at 1094.

85. Id.

86. Id.
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“[u]nproductive partners are squeezed out.”El At the end of 1999,
amidst a booming economy and being raﬁed 35th on the AmLaw 100
with a revenue per lawyer of $540,000,2 Sidley & Austin demote
thirty-five partners, the majority of whom were over fifty years—old.
As one of the demoted partners remarked, “It’s sort of extraordinary
that a firm should announce that suddenly nobody’s got tenure. ...
It’s a milestone in the nversion of the practice of law from a
profession to a business.”

Competition is also fierce amongst firrﬁ. Frequently publishe@
statistics on firm salaries and profitability,*~ a recent phenomenon,
“has intensified financial rivalries and lateral clefections.”E
Interrelated, and perhaps partly responsible for the competition
among firms, is the changing nature of client-firm relations.** The
shift has been from “comprehensive and enduring retainer
relationships taward less exclusive and more task-specific ad hoc
engagements.”™ This shift is partly attributable tqthe growth in size
and depth of responsibility of in-house lawyers.®® These in-house
lawyers “have become more-discriminating lrij)nsumers of outside legal
services—more inclined to shop around.” Discriminating buyers
require the firms to become more aggressive sellers.®* It also means
“[t]he partners who attract clients are at the top of the food chain.
Lawyers with different prigrities—craft, mentoring, public service—
lack comparable leverage.”

87. Rhode, supra note 9, at 299; see also Michael McDonald, Older Lawyers Put
Out to Pasture, Crain’s N.Y. Bus., Dec. 4, 2000, at 28.

88. The AmLaw 100, How High Can they Go?, Am. Law., July, 2000, at 127.

89. Amanda Ripley, A Shock to the System, Legal Times, June 26, 2000, at 45.
Immediately after the demotions were announced, a “40-something partner ran into a
partner in his fifties in the elevator and marveled aloud at how the firm was finally
getting rid of the ‘deadwood.” The older partner turned and introduced himself: ‘Hi,
I’'m part of the deadwood.”” Id.

90. Id.

91. See Schiltz, supra note 1, at 914 (“Just about every issue of the National Law
Journal or the American Lawyer seems to include at least one article about how much
money some lawyer somewhere is making.”).

92. See Kronman, supra note 39, at 294 (noting that a generation ago, “[i]n the
culture of the large firm, money matters of all sorts were traditionally shrouded in a
kind of genteel obscurity”).

93. Rhode, supra note 9, at 299.

94. See Galanter, supra note 1, at 1094 (“Throughout the industry relations are
more fluid: The mobility of clients is matched by the mergers and breakups of firms
and by the increased mobility of individual lawyers.”).

95. Kronman, supra note 39, at 277 (quotations omitted).

96. Id. at 276.

97. Id.

98. See id. at 280 (noting that prior to 1980 the position of marketing director was
virtually unheard of, and “[o]nly nine years later, nearly two hundred law firms had
marketing directors of their own”).

99. Rhode, supra note 9, at 299.
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Competition for clients and corporations’ increased reliance on in-
housecopunsel is shifting the substantive nature of law practice in large
firms.™™ The market compels firms to focus on those greas of law that
corporate clients are not likely to tacklean their own.'™ The result is
increased emphasis on specialization. For many lawyers, this
increased focus on complex and unusual legal problems is actually a
plus."™ The trade off is that “it limits the relationship between each
client and the firm to a relatively brief episode whose extraordinary
nature must often make it difficult to draw, from that encounter alone,
a full and anced picture of the client’s needs and
aspirations . ...”

What does all this mean for the lives of lawyers in large firms? To
begin with, it makes having a life outside of work very difficult. If you
are billing 2000 hours in a year, you are likely at work for at least 3000
hours per year."'™ That is sixty hours per week at the oﬂjce with two
weeks vacation— Working so hard is certainly laudable!™ and carries
many benefits,"“ but some commentators arﬁ it makes it impossible
to be either a well-rounded person or lawyer.

A competitive, ;mfit—maximizing atmosphere inside firms also
devalues mentoring.™ As noted above, “the greatest rewards go to
the organizations’ ‘finders,” not its ‘minders’....” The high
attrition rates remove the incentive for many senior attorneys to

100. Kronman, supra note 39, at 276.

101. Id.

102. See Schiltz, supra note 1, at 929 (“Big firm work is highly specialized and
becoming more so. ...”).

103. See Kronman, supra note 39, at 285 (“Exceptional problems are generally
more exciting and intellectually challenging than routine ones . . ..”).

104. Id. at 286.

105. See Schiltz, supra note 1, at 894 (noting that a lawyer usually ends up “billing
only about two hours for every three hours . . . at ‘work’”).

106. See Thomas Alva Edison, Life (1932) in Bartlett’s Familiar Quotations 661
(Emily Morison Beck ed., 15th ed. 1980) (“There is no substitute for hard work.”).

107. See Voltaire, Candide (1759) in Bartlett’s Familiar Quotations, supra note 106,
at 343 (“Work keeps us from three great evils, boredom, vice and need.”).

108. See Linowitz, supra note 44, at 107-08, describing the life-limiting nature of big
firm practice:

The associates in the large firms cannot play the piano or paint a picture or
act in a church play because they simply don’t have the time. The tragedy is
that, in the end, the single-minded drive toward winning the competitions at
the firm will make these young lawyers... less useful citizens, less
interesting human beings, and less successful parents. . . .

109. Re, supra note 55, at 95 (“[M]entoring and personalized training of new
lawyers and associates has almost vanished.”); Gail E. Cutter, Back to the Future:
Mentoring Still Key, N.Y. L.J., Apr. 10, 2000, at S7 (“There is no substitute for the
hours invested in . . . a fledgling lawyer, and this actuality stands in direct opposition
to the realties[sic] of law firm economics.”).

110. Rhode, supra note 9, at 299; see also Cutter, supra note 109 (“[T]hose lawyers
who are primarily motivated to practice law by their desire to educate will not achieve
positions of power and prominence in most modern law firms.”).
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invest in mentoring young associates! Paradoxically, it is this very
lack mentoring that associates often cite as a reason for leaving the
firm L2

The combination of these factors results in iﬂgeasing numbers of
unhappy and dissatisfied lawyers in large firms.* In addition to the
forces discussed, “[n]ew entrants to the profession reflect increasing
diversity across race, gender, class, and natio